
The partnership in mediation 
between inside and outside counsel 
poses challenges for both counsel to 
manage and opportunities for them 
to seize. Effective collaboration can 
improve the odds of achieving favorable 
settlements and avoiding problems in 
mediation. Inside and outside counsel 
should approach their partnership 

by recognizing from the outset what their partner needs and 
expects, and what they can offer them and their common client. 
Through nearly 20 years and dozens of mediations as a senior 
in-house counsel at Ticketmaster – as the world’s leading 
ticketing company’s General Counsel, Chief Counsel, and head 
of litigation – I learned important lessons about how inside and 
outside counsel can most effectively collaborate for the good of 
their common client. Doing so not only serves their common 
client’s best interests, but also serves their best interests.

Understanding Each Other’s Roles and Needs

Outside and in-house counsel should be aware of each other’s 
needs, skills, expectations, assets, and limitations. Outside 
counsel should understand in-house counsel’s experience, 
expertise, and position in their business or organization. This 
includes not only what information in-house counsel needs to 
communicate to supervisors and decisionmakers, but also the 
form and substance of that information. Conversely, in-house 

counsel should ensure outside counsel is well-informed about 
the organization’s business, the structure of its legal department, 
its objectives, where the case resides in their portfolio of 
cases, and the nature of disputes and potential problems the 
company is facing. Both parties should ensure that the outside 
lawyer knows what might be unique about their business, 
the departmental reporting structure, and in-house counsel’s 
style and expectations. Effective communication is crucial to 
navigate the client’s risk tolerance and appetite. Good teamwork 
– preparation, communication, and coordination on strategy at 
the mediation – often can make the difference between success 
or missing an opportunity for a satisfactory outcome.

Below are some considerations and suggestions for how in-
house and outside counsel can work well together during the 
mediation process.

Key Considerations for Collaboration

Identify the In-House Lawyer: In-house lawyers are not a 
homogenous group. The outside lawyer should learn about the 
in-house lawyer’s experience, expertise, focus, responsibility, 
and seniority. Understanding whether they are working with 
a litigator, transactional lawyer, regulatory lawyer, or another 
type is crucial. Has in-house counsel been to mediation before 
and how often? How much do they want and expect to speak, 
contribute, and participate in the mediation? Additionally, 
knowing the in-house lawyer’s level of involvement in the 
underlying situation at issue and any sensitivities around their 
involvement can help manage the process diplomatically.

Understand the Legal Department’s Structure: Legal 
departments vary in size and structure. The in-house contact 
may be the entire department or one of dozens or even hundreds 
of lawyers. Knowing the in-house lawyer’s position in the 
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In September 2021, the California 
Civility Task Force released its 
initial report, “Beyond the Oath: 
Recommendations for Improving 
Civility.” The report sets forth four 
concrete, realistic, achievable, and 
powerful proposals to improve civility 
in California’s legal profession, 
and has already stimulated renewed 
interest in taming incivility in the 

state. The Task Force is comprised of a diverse group of more 
than 40 distinguished lawyers and judges, including members 
from each ABTL chapter. I am honored to serve as Chair. This 
article summarizes the report, explains ABTL’s key role in the 

The judge assigned to hear a case 
often changes during protracted 
litigation.  The first judge might retire 
or be reassigned to a different court 
division, or the first judge might be 
assigned to hear only pretrial matters 
before another judge takes over for 
trial.  While one party might try to 
revisit old issues before fresh eyes, 
the other side might believe it should 
not have to go through the expense of 
relitigating issues on which it already 
prevailed.  This article discusses how 
parties can assess whether their case 
presents that rare instance where a 
prior judge’s ruling might be amenable 
to further review by a successor judge 
overseeing the same action.

A judge may always reconsider his 
or her own interim rulings.

The California Supreme Court has confirmed that a trial judge 
has the power to reconsider his or her own rulings regardless of 
whether the statutory requirements for a reconsideration motion 
have been met, and regardless of how the trial judge comes to 
understand that a prior ruling was mistaken.  (Le Francois v. 
Goel (2005) 35 Cal.4th 1094, 1105–1108 (Le Francois).)  A 
party is not precluded from making a “suggestion” that the trial 
court sua sponte reconsider a prior ruling even in the absence of 
new facts or new law.  (Id. at p. 1108.)  The odds may be slim 
and the trial court need not rule on this suggestion because it is 
not a motion.  But if the court is seriously considering reversing 
itself, the court should inform the parties, solicit briefing, and 
hold a hearing.  (Ibid.)

FROM THE TRENCHES: THE
SPONTANEOUS STATEMENT

EXCEPTION TO THE HEARSAY RULE

“Objection, hearsay” is probably
the single most uttered objection in
trials as attorneys on both sides of the
aisle attempt to use this rule of
evidence to gut the other side’s case.
Because the hearsay rule can
ultimately prevent the jury from
hearing critical evidence that may
make or break your case,
understanding its exceptions is crucial.
In a recent jury trial, we faced a

hearsay objection that sought to
exclude a key statement made by an
eyewitness to a police officer. We
represented a young man whose
vehicle was struck by a 22,000-pound
dump truck driving through an
intersection. The defense’s position

was that the dump truck driver had entered the intersection
on a yellow light and that our client had sped into the
intersection just as his light turned green. An eyewitness to
the crash testified at her deposition that she told the police
officer at the scene that she saw “the white work truck run
the red light and hit the blue Nissan Versa.” But because the
witness now lived in Texas, she was unavailable to testify at
trial. Moreover, at her deposition, she was only asked what
she told the police officer, rather than simply “What did you
see?” And since we inherited the case after her deposition, we
did not have the ability to ask that question. So, her statement
to the police officer was all we had.
Because the defense was disputing liability and because
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company, how much authority he or she has, and whether he 
or she needs to consult others is vital for effective mediation 
preparation.

Gauge Mediation Experience: How experienced, 
particularly in mediation, is the in-house lawyer? Depending on 
their experience, in-house counsel may need anything from a 
brief overview to a detailed explanation of mediation, how it 
works, and what to expect from the process.

Preparing Your In-House Client
– Ultimately to Look Good

Meeting of the Minds: There should be a meeting of the 
minds between inside and outside counsel from the outset, or 
at least before getting too far into the process, and prior to the 
mediation. Discuss objectives and then formulate an opening 
settlement position to communicate to the mediator.

Effective Communication: Good communication between 
inside and outside counsel is fundamental. Outside counsel 
should figure out what the in-house counsel needs in terms of case 
evaluation and strategy. Prepare in advance and encourage the 
in-house representative to brief necessary internal stakeholders. 
Helping in-house counsel communicate effectively to their 
internal constituents is crucial for making informed decisions 
and granting settlement authority.

Look at the Big Picture: In order to make a good 
recommendation to your client, you need to understand where 
the case falls within the context of its other cases and litigation 
budget, and whether other similar cases are pending or on the 
horizon. Does the case need to be settled? What result could 
come out of a trial that could impact the organization? As an 
outside lawyer, this may be your only current case for the 
organization, but the in-house lawyer likely has a broader view 
and understanding of what the case represents. Access and view 
the situation through the in-house counsel’s wider lens.

Strategy Development: Both lawyers should review the case 
and briefs together. They need to curate and manage the traveling 
squad – who is attending the mediation and, perhaps equally 
important, who should not be attending – while considering 
personalities and potential conflicts. Consider whether it would 
be advisable for your client to change a business practice, make 
a concession, or offer a public apology to facilitate a settlement. 

Do not wait until the mediation to figure this out. Consult with 
the necessary players and obtain the necessary authority and 
buy-in from decisionmakers.

Understanding the Business: Outside counsel should 
educate themselves about the business and any unique aspects 
that might affect the mediation. When I was at Ticketmaster, 
one of the first things often required during mediation was to 
educate outside counsel about unique aspects of Ticketmaster’s 
business and its role in the industry to make sure that outside 
counsel was fully capable of explaining it to the mediator. This 
pre-mediation preparation ensures that the mediator’s precious 
time and attention are not wasted on basic explanations.

Addressing Skepticism and Reluctance

Explaining the Benefits of Mediation: Outside counsel 
should explain the benefits of the mediation process even if there 
is a reluctance to participate or skepticism about the prospects of 
a satisfactory settlement. Even if the dispute does not settle, the 
client may benefit from the process. Use it as an opportunity to 
stress test and carefully examine your own case. What type of 
evaluation can your mediator offer? Ultimately outside counsel 
should help the in-house partner effectively communicate these 
objectives to his or her stakeholders. The mediator’s evaluation 
can be an important part of shaping that message.

Navigating Pitfalls

Common pitfalls include overconfidence, arrogance, and 
failure to see the matter from the other side’s perspective. Below 
are some other common pitfalls to avoid:

• Making or taking things unnecessarily personally;
• Failing to take the process seriously, such as by 
assuming the other side is not there in good faith or 
that the matter is unlikely to settle;
• Failing to prepare properly, which can include 
failing to file a robust mediation statement or failing 
to consider some of the points discussed above.
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Post-Mediation

Follow-Up: After mediation, inside and outside counsel 
should have after-action discussions to adjust case strategy and 
expectations. What did you learn and what adjustments in case 
strategy and expectations need to be made? Communication 
with management should ensure all relevant information is 
conveyed accurately and in the right format.

Ways for In-House Lawyers to Contribute Meaningfully

Educating Outside Counsel: In-house lawyers should 
explain the business and any unique aspects of the business, 
organization, or industry in which it operates that is relevant 
to the dispute. Providing background and context helps outside 
counsel educate the mediator effectively.

Crafting Creative Solutions: In-house lawyers can help 
craft creative solutions beyond monetary settlements, such as 
business arrangements, changes in practices, or other innovative 
approaches to facilitate settlement.

Summary

Effective collaboration between inside and outside counsel in 
mediation can significantly enhance the chances of a favorable 
outcome. By understanding each other’s roles, preparing 
thoroughly, and maintaining open communication, both parties 
can navigate the mediation process more effectively, ultimately 
serving the best interests of their common client.

Edward J. Weiss is a mediator/arbitrator/referee at ADR 
Services, Inc.
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